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   The SOL and SOR periods will commence earlier and run earlier, which in effect shortens the time to bring a construction defect claim on both ends of the timeline.

  



    
          Recent Florida Legislative Changes Shorten Both Statute of Limitation ("SOL") and Statute of Repose ("SOR") for Construction Defect Claims
    
          Tuesday, March 19, 2024    
           —     
          Holly A. Rice - Saxe Doernberger & Vita, P.C.    
          The Florida Legislature and Governor DeSantis passed Senate Bill 360, effective April 13, 2023, which imposes significant changes to Florida’s statute of limitation (“SOL”) and statute of repose (“SOR”) periods prescribed in Florida Statute § 95.11. In short, the SOL and SOR periods will commence earlier and run earlier, which in effect shortens the time to bring a construction defect claim on both ends of the timeline.1  

These changes will have positive impacts for general contractors who may save on insurance premiums with shorter completed operations tails. In other words, the timeframe within which contractors are at risk of being sued for construction-related errors is significantly reduced under the new version of the statute. Owners and developers, on the other hand, may feel that the increased pressure of uncovered construction defects necessitates the filing of lawsuits sooner than they might have otherwise filed. Collectively, all parties involved will certainly have to consider when and how to place their carriers on notice of claims or potential claims and, coupled with Florida’s sweeping changes to fee shifting statutes, insured parties may see more coverage denials which, in turn, could lead to more coverage actions.2

    
          Reprinted courtesy of Holly A. Rice, Saxe Doernberger & Vita, P.C.
    
          Ms. Rice may be contacted at HRice@sdvlaw.com

    
          Read the full story…    
          

    

  
      
          

  
   Attorney Tred R. Eyerly analyzes Mt. Hawley Ins. Co. v. McAtamncy.

  



    
          Breach of Contract Exclusion Bars Coverage for Construction Defect Claim
    
          Tuesday, March 19, 2024    
           —     
          Tred R. Eyerly - Insurance Law Hawaii    
          The court determined the policy's breach of contract exclusion precluded coverage for a claim against the general contractor insured for construction defects. Mt. Hawley Ins. Co. v. McAtamncy, 2024 U.S. Dist. LEXIS 497 (N. D. Cal. Jan. 2, 2024).

McAtamney, a general contractor dong business as Kilrea Construction, was hired by Jeffrey Horowitz for a home-renovation project. After completion of the project, Horowitz discovered defects in the work. He filed a complaint alleging that Kilrea breached obligations to construct and complete the work in an expeditious and workmanlike manner, free from any faults and defects. He brought claims for breach of contract, breach of implied warranty, negligence, neglignet supervision, and declaratory relief. 

Kilrea's insurer, Mt. Hawley, agreed to defend, but reserved the right to later deny coverage for any uncovered claims. The breach of contract exclusion provided there was no duty to defend a claim for property damage arising from breach of an express or implied contract or warranty.

    
          Reprinted courtesy of Tred R. Eyerly, Damon Key Leong Kupchak Hastert
    
          Mr. Eyerly may be contacted at te@hawaiilawyer.com

    
          Read the full story…    
          

    

  
      
          

  
   Consequential damages can be a break-the-company event or at least cause serious harm.

  



    
          Waiving Consequential Damages—What Could Go Wrong?
    
          Tuesday, March 19, 2024    
           —     
          Curtis W. Martin & Kellie M. Ros - Peckar & Abramson, P.C.    
          You are inexcusably late with construction of a football stadium, a casino, or similar project that generates large income for the owner. The indirect damages, often referred to as consequential damages, that flow from the delay can be astronomical to the point of breaking your company if it must pay them. As a result, many construction contracts, at every tier, contain a provision that waives consequential damages. By this waiver, a party seeks to limit its risk for these damages.

Over the years, courts have interpreted these provisions in a widely variable and inconsistent manner. The courts typically start with the specific language of the waiver to discern the parties’ intent. Thus, the language of the provision itself is critical. But construction professionals should not overlook other provisions in the contract that may have an impact on a court’s analysis of the parties’ intent. As one of my colleagues likes to say, “the large print giveth and the small print taketh away.”

Reprinted courtesy of  Curtis W. Martin, Peckar & Abramson, P.C. and Kellie M. Ros, Peckar & Abramson, P.C.

Mr. Martin may be contacted at cmartin@pecklaw.com

Ms. Ros may be contacted at kros@pecklaw.com
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          How to Get the Most Bang for Your Buck Out of the Infrastructure Bill
  
  
          March 19, 2024 — Rich Meene - Construction Executive
    
          The U.S. federal contracts and grants space has historically been one of the largest, most predictable global marketplaces. The U.S. government spends a staggering amount of money on the procurement of goods and services. The government is also an extremely reliable payer and can quickly become one of the organization’s most consistent customers. Plus, federal awards tend to have longer periods of performance, adding predictability to business planning through consistent revenue projections driven by a steady pipeline of recurring and potential new work.

For both companies and longtime contractors that have hesitated to enter the U.S. federal market, new opportunities and advantages may be present through current infrastructure spending.

Reprinted courtesy of Rich Meene, Construction Executive, a publication of Associated Builders and Contractors. All rights reserved.
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          COVID-19 Claims Survives Motion to Dismiss
  
  
          March 19, 2024 — Tred R. Eyerly - Insurance Law Hawaii
    
          The Superior Court for the State of Washington denied the insurer's motion to dismiss the University of Washington's claim for property damage due to COVID-19. The Board of Regents of the University of Washington v. Employers Ins. Co. of Wausau, No. 22-2-15472-1 SEA (Amended Order Denying Defendant's CR 12 (B) (6) Motion to Dismiss, Jan. 4, 2024).

The parties disputed whether policies issued to University of Washington (UW) covered losses when the COVID-19 pandemic caused UW to close or limit access to its healthcare facilities and athletic facilities in 2020 and thereafter. The insurer argued that Washington courts and other state and federal courts rejected such claims because litigants such as UW could not demonstrate any "direct and physical loss or damage" to property. UW countered that its First Amended Complaint (FAC) alleged direct and physical loss and damage to property, with extensive citations to scientific studies to support its allegations.


  
  
          Read the full story…
  
  
          Mr. Eyerly may be contacted at te@hawaiilawyer.com
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          Barratt to Buy Redrow in Deal Creating UK’s Biggest Homebuilder
  
  
          March 19, 2024 — Damian Shepherd & Jack Sidders - Bloomberg
    
          Barratt Developments Plc has agreed to buy rival Redrow Plc, a deal that would create the UK’s biggest homebuilder.

With the acquisition, Barratt Developments is taking a major bet on the prospects for a rebound in Britain’s beleaguered housing market ahead of a general election. The deal would give Barratt access to a vast land bank at a time when pledges to increase housing output are likely to play a central role in the upcoming general election.

Reprinted courtesy of Damian Shepherd, Bloomberg and Jack Sidders, Bloomberg
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          Seminar Group: Insurance Law in Louisiana
  
  
          March 19, 2024 — Beverley BevenFlorez – CDJ Staff
    
          This one-day seminar will “provide practitioners and insurance professionals with an update on new developments affecting the insurance industry in Louisiana.” The program is relevant for attorneys and insurance professionals. The event “will feature attorneys with a range of experience in representing insurers and policyholders and will include timely discussions on insurance cases that should not be missed.”

April 17th, 2024

Virtual & In-Person Event

Hilton Garden Inn New Orleans Convention Center

1001 South Peters Street

New Orleans LA, 70130
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   The NTSB cited the poor quality of annual inspections and insufficient oversight by the Pennsylvania Dept. of Transportation and other agencies among the incident’s contributing factors.

  



    
          NTSB Faults Maintenance, Inspection Oversight for Fern Hollow Bridge Collapse
    
          Tuesday, March 19, 2024    
           —     
          Jim Parsons - Engineering News-Record    
          The City of Pittsburgh’s failure to act for more than a decade on repeated maintenance and repair recommendations regarding the Fern Hollow Bridge was the probable cause for the structure’s dramatic 2022 collapse, the National Transportation Safety Board (NTSB) said at its Feb. 21, 2024, meeting. The city is the owner of the bridge.

Reprinted courtesy of Jim Parsons, Engineering News-Record

ENR may be contacted at enr@enr.com

Read the full story...

    
          
    
          

    

  
      
          

  
   If the landlord’s lockout is wrongful, the landlord may be liable for the damages the tenant sustains because of the wrongful lockout.

  



    
          Best Practices: Commercial Lockouts in Arizona
    
          Tuesday, March 19, 2024    
           —     
          Patrick Tighe - Snell & Wilmer Real Estate Litigation Blog    
          If a tenant defaults under a commercial lease, Arizona law permits the landlord to re-take possession of the premises by locking out the defaulting tenant.  However, if the landlord’s lockout is wrongful, the landlord may be liable for the damages the tenant sustains because of the wrongful lockout. To minimize such liability, here are some general best practices to follow when locking out a defaulting tenant:

	Do Not Breach the Peace. It is vital when performing a lockout to not breach the peace.  What constitutes a “breach of the peace” depends on the particular circumstances at hand.  For example, if a tenant arrives during the lockout and becomes angry or threatens violence, the landlord should stop performing the lockout and return at a later time.  As a general rule of thumb, it is best to perform lockouts in the early morning hours or in the late evening hours when the landlord is less likely to encounter the tenant.
	Provide A Notice of Default. Many commercial leases require the landlord to provide a notice of default before the landlord can lock out a defaulting tenant.  Check, double check, and triple check that the landlord followed the lease’s notice of default provisions correctly, including that the landlord sent the notices to all required parties in accordance with the time requirements set forth in the lease.


    
          Reprinted courtesy of Patrick Tighe, Snell & Wilmer    
          Mr. Tighe may be contacted at ptighe@swlaw.com

    
          Read the full story…    
          

    

  
      
          

  
   This Court’s decision emphasizes the critical nature of contractual indemnity provisions as a method for allocating risk arising from work performed by the contracting parties.

  



    
          Washington’s Court of Appeals Protects Contracting Parties’ Rights to Define the Terms of their Indemnity Agreements
    
          Tuesday, March 19, 2024    
           —     
          Margarita Kutsin - Ahlers Cressman & Sleight PLLC    
          It has long been the law in Washington that contracting parties are free to draft contractual indemnity agreements to allocate risk arising from performance of the work, and Courts will generally enforce those agreements as written. This well-settled principle was recently reaffirmed in King County v. CPM Development Corp., dba ICON Materials[1] a decision from Division I of the Washington Court of Appeals, wherein one party to an indemnity agreement attempted to evade its contractual obligations by arguing that certain common law indemnity principles supersede the written terms. This appeal followed a multi-week jury trial from which the client and Ahlers Cressman and Sleight legal team, including Lindsay Watkins, Klien Hilliard, and Christina Granquist, obtained a seven-figure judgment in the client’s favor, including an award of all attorneys’ fees and costs. 

ICON was the general contractor on a Vashon Island Highway Pavement project for King County. Part of the work on the project involved hauling away and disposing of ground milled asphalt (the “millings”) at King County-approved sites. ICON and D&R Excavating Inc., (“D&R”) executed a subcontract for D&R to perform that work. The subcontract incorporated the contract between ICON and King County, including the obligation to stockpile millings only at approved sites. D&R, however, did not obtain the requisite approvals from King County, and placed the millings at various sites on the Island, including locations that King County explicitly rejected.

    
          Reprinted courtesy of Margarita Kutsin, Ahlers Cressman & Sleight PLLC    
          Ms. Kutsin may be contacted at margarita.kutsin@acslawyers.com

    
          Read the full story…    
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   Pillsbury's Real Estate & Construction team discusses office occupancy rates hit all-time lows, global hotel investment to exceed numbers from 2023, federal courts look into real estate commissions, and more.

  



    
          Real Estate & Construction News Roundup (2/21/24) – Fed Chair Predicts More Small Bank Closures, Shopping Center Vacancies Hit 15-year Low, and Proptech Sees Mixed Results
    
          Tuesday, March 19, 2024    
           —     
          Pillsbury's Construction & Real Estate Law Team - Gravel2Gavel Construction & Real Estate Law Blog    
          In our latest roundup, office occupancy rates hit all-time lows, global hotel investment to exceed numbers from 2023, federal courts look into real estate commissions, and more!

	Federal Reserve chair Jerome Powell is predicting that more small banks will likely close or merge due to commercial real estate weaknesses. (David Hollerith, Yahoo)
	An industry-shaking lawsuit making its way through the federal court system could upend the long-established way of paying commissions. (Jeff Ostrowski, Bankrate)
	A good retail space is getting harder to find with the vacancy rate for shopping centers nationwide at a 15-year low. (Emily Peck, Axios)


    
          Reprinted courtesy of Pillsbury's Construction & Real Estate Law Team    
          
    
          Read the full story…    
          

    

  
      
          

  
   Mr. Feld embodies the core values of Kahana Feld, as he has proven throughout his entire career of being Upstanding, Outstanding, and Understanding.

  



    
          Co-Founding Partner Jason Feld Named Finalist for CLM’s Outside Defense Counsel Professional of the Year
    
          Tuesday, March 19, 2024    
           —     
          Linda Carter - Kahana Feld    
          Kahana Feld congratulates Co-Founding Partner Jason Daniel Feld, Esq., for being named one of three finalists for Claims & Litigation Management Alliance (CLM) Outside Defense Counsel Professional of the Year.

Mr. Feld is a nationwide leader in construction claims and an active industry speaker, serving as panel counsel for many prominent insurance carriers, and personal counsel to multiple national and regional homebuilders, developers, and general contractors.

Co-Founding Partner, Amir Kahana, states, “Jason is incredibly deserving of this recognition. When he joined our firm, we were 3 lawyers in one city, and seven years later, we are a national firm with over 65 attorneys in 10 cities and 6 states. Jason is a natural leader who is highly respected. He has earned the trust of his carrier clients, as well as his colleagues in the industry. In addition to everything he does for Kahana Feld, he also works tirelessly on behalf of CLM and has been a great leader in the Orange County Chapter. I am thrilled to see Jason receive the recognition he richly deserves.”

    
          Reprinted courtesy of Linda Carter, Kahana Feld    
          Ms. Carter may be contacted at lcarter@kahanafeld.com

    
          Read the full story…    
          

    

  
      
          

  
   Ms. Love has served as counsel in many complex transactions involving infrastructure, transportation, construction, real estate development, public private partnerships, acquisitions, dispositions and mergers, energy, and public and corporate finance.

  



    
          Meet the Forum's ADR Neutrals: LISA D. LOVE
    
          Tuesday, March 19, 2024    
           —     
          Marissa L. Downs - The Dispute Resolver    
          Company: JAMS

Office Location: New York, NY

Email: llove@jamsadr.com

Website: https://www.jamsadr.com/love/

Law School: Georgetown University Law Center (J.D. 1984)

Types of ADR services offered: Arbitration, mediation, neutral evaluation and special master services

Affiliated ADR organizations: JAMS, Chartered Institute of Arbitrators, and CPR

Geographic area served: Domestic and International

Q: Describe the path you took to becoming an ADR neutral.

A: I started my legal career practicing law as a complex commercial transactions attorney in the corporate department of a major New York law firm for eleven years. After leaving the firm, I served as chief legal counsel to several municipalities and as co-founding partner of a boutique finance, infrastructure and real estate law firm.

    
          Reprinted courtesy of Marissa L. Downs, Laurie & Brennan, LLP    
          Ms. Downs may be contacted at mdowns@lauriebrennan.com

    
          Read the full story…    
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   Mentorships, education and employee training programs still work wonders when cultivating a culture of wellbeing at your construction company.

  



    
          Cultivating a Company Culture Committed to Safety, Mentorship and Education
    
          Tuesday, March 19, 2024    
           —     
          David Frazier - Construction Executive    
          The construction industry is aging. Valuing the significance of promoting a culture that enhances safety, mentorship and educational opportunities is essential to recruiting and retaining top talent to keep the industry thriving.

According to the U.S. Department of Labor, one in five worker deaths in the U.S. occurs in the construction industry. Additionally, construction workers are statistically at a higher risk for mental-health issues than virtually every other profession. According to a study conducted by CIRP, 83% of construction workers have struggled with mental-health disorders.

Today’s leaders must be dedicated to listening to employees' voices to shape the construction industry, as future leaders will be formed by a culture committed to employees' mental and physical health, safety, professional growth and overall workplace culture.

Reprinted courtesy of David Frazier, Construction Executive, a publication of Associated Builders and Contractors. All rights reserved.
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   Ms. Long has represented clients in all aspects of insurance coverage and litigation and also focus on construction defect claims and litigation.

  



    
          Sarah P. Long Expands Insurance Coverage Team at Payne & Fears
    
          Tuesday, March 19, 2024    
           —     
          Payne & Fears LLP    
          Sarah P. Long has joined Payne & Fears LLP as a Partner in the firm’s Insurance Coverage and Litigation Group. Sarah has represented clients in all aspects of insurance coverage and litigation and also focus on construction defect claims and litigation.

Before joining Payne & Fears, Sarah was a partner at Koeller, Nebeker, Carlson, Haluck, LLP, where she represented many of the nation’s builders in construction defect actions and bad faith insurance coverage disputes for 17 years.

Known for her dependability, efficiency, and creative problem-solving, Sarah always strives to secure the best results for her clients in the most efficient manner.

“We are excited to welcome Sarah to P&F as we continue to expand and add depth to our Insurance Litigation Group. I have known Sarah in a professional and personal capacity for more than 16 years. She is well respected by clients and peers in the legal profession. She is a bright, efficient, and innovative attorney and a wonderful person,” said Sarah Odia, the group’s co-chair.

    
          Reprinted courtesy of Payne & Fears LLP    
          
    
          Read the full story…
    
          
    
          

    

  
      
          

  
   A wind-energy dispute highlights the intense opposition large renewable power projects often face, even in states committed to the fight against climate change.

  



    
          Clean Energy and Conservation Collide in California Coastal Waters
    
          Tuesday, March 19, 2024    
           —     
          Nadia Lopez & Josh Saul - Bloomberg    
          Two of President Joe Biden’s biggest priorities — conservation and the switch to clean energy — are colliding in the ocean off California’s quiet Central Coast.

Located halfway between San Francisco and Los Angeles, Morro Bay boasts a rich ecosystem of fish, otters and migrating whales that the Indigenous Chumash people want to protect with a new marine sanctuary. But 20 miles (32 kilometers) out, developers plan some of the West Coast’s first offshore wind farms, where 1,100-foot-tall turbines (335 meters) tethered to the seabed will help California cut its carbon emissions.

One US government agency appears poised to approve the sanctuary. Another already leased 376 square miles of ocean for wind development, just outside the sanctuary’s boundaries. Now, a fight is brewing over whether the scenic bay itself should be left out of the sanctuary, to give undersea power cables from the wind farms a place to come onshore.

Reprinted courtesy of Nadia Lopez, Bloomberg and Josh Saul, Bloomberg
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   Regardless of the mixed feelings that the survey exhibited 65% thought that AI will increase the productivity of the construction industry.

  



    
          Exploring Architects’ Perspectives on AI: A Survey of Fears and Hopes
    
          Tuesday, March 19, 2024    
           —     
          Aarni Heiskanen - AEC Business    
          RIBA, the Royal Institute of British Architects, ran a survey in late 2023 with 500 respondents on the impact of AI on their profession. The study also explored the near-term outlook for AI adoption and use. The results reveal divided opinions among architects. A popular view is that AI threatens the profession, even though a larger portion sees tools like AI as necessary in the coming years.

The Present Use of AI

The respondents were asked, for the projects they are currently working on, how often their practice used AI in any way.

In all, 41% said that they use AI to some degree. Of those, 43% agree that AI has improved efficiency in the architectural design processes, while 24% disagree.

    
          Reprinted courtesy of Aarni Heiskanen, AEC Business    
          Mr. Heiskanen may be contacted at aec-business@aepartners.fi

    
          Read the full story…
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